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FRAP 35 STATEMENT 

The Petition raises an issue of exceptional importance: whether federal 

antitrust laws implicitly bar federal district courts from hearing constitutional 

challenges to the Federal Trade Commission’s (FTC) structure or procedures that 

are substantively unrelated to any individual agency merits determination.     

A divided panel held that Congress impliedly stripped the district court of 

jurisdiction over Petitioner’s “serious” and “substantial” constitutional challenges to 

the way the FTC operates, including (1) the uncodified, non-public “clearance” 

process used by the FTC and the Department of Justice (DOJ) to divvy up merger 

investigations—thereby arbitrarily subjecting similarly situated companies to vastly 

different rights, standards, and consequences—in violation of Fifth Amendment due 

process and equal protection guarantees; and (2) the authority of the FTC’s 

administrative law judge (ALJ) to preside over its administrative proceedings in the 

first instance based on impermissible dual-layer for-cause removal protections, in 

violation of Article II separation-of-powers principles.1 

 
1 The issues on appeal also include jurisdiction over challenges to the FTC’s 
“combin[ation of] investigatory, prosecutorial, adjudicative, and appellate functions 
within a single agency,” Axon Enterprise, Inc. v. FTC, 986 F.3d 1173, 1180 (9th Cir. 
2021) (reproduced in Addendum, hereinafter “Add.”), and to the for-cause removal 
protections for FTC Commissioners (OB55, n.23). “OB” refers to Axon’s Corrected 
Opening Brief (Dkt.18). Cited pages are to the Court’s electronic page numbering. 
“ER” refers to Axon’s Excerpts of Record (Dkt.14). “Doc.” references are to the 
district court’s docket. 
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The majority decision conflicts with at least two Supreme Court decisions—

Free Enterprise Fund v. PCAOB, 561 U.S. 477 (2010) and Thunder Basin Coal Co. 

v. Reich, 510 U.S. 200 (1994)—which, when properly applied, compel a different 

result. Free Enterprise unanimously found no implied congressional jurisdiction-

stripping intent over an equivalent structural constitutional challenge to the PCAOB 

under a statutory review scheme “almost identical” to the FTC’s. And Thunder Basin 

requires meaningful, not illusory, judicial review in addition to agency expertise on 

an issue not wholly collateral to the proceedings on the merits—none of which exist 

here.  

In rejecting jurisdiction over substantively collateral constitutional claims, the 

majority further adopts a standard that conflicts with numerous decisions of this 

Court:  Mace v. Skinner, 34 F.3d 854 (9th Cir. 1994), Americopters, LLC v. FAA, 

441 F.3d 726 (9th Cir. 2006), Latif v. Holder, 686 F.3d 1122 (9th Cir. 2012), and 

Recinto v. U.S. Dep’t of Veteran Affairs, 706 F.3d 1171 (9th Cir. 2013). All of these 

cases find jurisdiction over constitutional challenges that do not require review of 

individual merits decisions. En banc review is thus also warranted to maintain 

uniformity of this Court’s decisions. 

This critical jurisdictional issue has arisen with increasing frequency in 

federal appellate courts in light of three recent Supreme Court decisions—Free 

Enterprise, Lucia v. SEC, 138 S. Ct. 2044 (2018), and Seila Law LLC v. CFPB, 140 
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S. Ct. 2183 (2020). These precedents call into serious question the constitutionality 

of multiple-layer removal restrictions and make clear that when an executive act 

allegedly exceeds the official’s authority, an affected party sustains a “here-and-

now” injury that can be remedied by a court. Just as the Fifth Circuit has recently 

done in Cochran v. SEC, 969 F.3d 507 (5th Cir. Aug. 11, 2020) (split-panel decision 

on same Art. II jurisdiction issue), reh’g granted Oct. 30, 2020 (No. 19-10396), this 

Court should grant the en banc Petition here.       

INTRODUCTION 
 

 Petitioner Axon Enterprise, Inc. (Axon) has raised “substantial” structural 

constitutional challenges that even the majority agrees are substantively collateral to 

the antitrust merits in the subsequently filed administrative enforcement 

proceedings. Indeed, the divided panel decision (with the two judges of this Court 

splitting) expressly found that Axon’s “due process and Appointments Clause claims 

do not turn on the antitrust merits,” that there are “no threshold questions that need 

to be addressed before reviewing Axon’s constitutional claims,” and that the “FTC 

lacks agency expertise to resolve the constitutional claims,” which are “more like 

the ‘standard questions of administrative law’ that the Free Enterprise Court 

addressed.” Add.1186-87. On these points, Axon agrees. 

Still, the panel ultimately held that FTC targets like Axon must first endure 

the very proceedings they contend are unconstitutional before having their 
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objections heard, making it virtually impossible for these important constitutional 

claims to ever reach an Article III court. In the past quarter-century, only two parties 

survived the FTC’s inherently biased internal process to reach a court of appeals 

(OB50-51, n.20). The vast majority settle or simply abandon their mergers rather 

than suffer the futility of defending the merits against an agency that always wins on 

its home turf (Id.; OB49 & n.19; ER94, 99-100, 116-123). See also Add.1187 

(majority acknowledgement of FTC’s undisputed “stunning win rate”—100%—as 

“raising legitimate questions about whether the FTC has stacked the deck in its 

favor”). Yet, the panel held that the possibility of eventual review by an appellate 

court at the end of the administrative process, if the party outlasts it and loses, is all 

that Supreme Court precedent requires. Add.1183. But regarding “challenges to an 

agency’s structure, procedures, or existence, rather than to an agency’s adjudication 

of the merits on an individual case” (Add.1191, Bumatay, J., dissenting), the 

Supreme Court requires no such thing. In fact, Free Enterprise, consistent with this 

Court’s own precedents, compels the opposite result. 

STATEMENT OF FACTS AND CASE DISPOSITION 
 

In 2018, the FTC began an 18-month investigation of Axon’s acquisition of 

an essentially insolvent competitor, Vievu LLC, for approximately $13 million 

(ER133). Axon and Vievu both sold body-worn cameras (BWC) and digital 

evidence management systems (DEMS) to law enforcement.  
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Axon was subjected to a civil investigatory demand (CID) and numerous 

investigational depositions of its executives at substantial cost and disruption to its 

business (ER133-34; Doc.15-2, ¶¶ 4-5). In December 2019, to avoid further burdens, 

Axon offered to divest all Vievu assets and infuse a divestiture buyer with millions 

in working capital (ER125-26). But the FTC demanded more—a “blank check” 

license to all of Axon’s independently created BWC and DEMS intellectual property 

and technology, to stand up a virtual “clone” of Axon far stronger than Vievu ever 

could have become. (ER125, 134). That unprecedented ultimatum and 

impermissible flex of government power resulted in this lawsuit.  

In January 2020, Axon brought the underlying action against the FTC in the 

District of Arizona (ER124-152). The Complaint sought declaratory and injunctive 

relief regarding the FTC’s uncodified, black-box “clearance” process by which the 

FTC and DOJ sort merger investigations into administrative or district court 

enforcement tracks. These outcome-determinative decisions are “arbitrary,” without 

“rational basis,” and “secretly negotiated between the agencies themselves” without 

public insight, comment or congressional scrutiny, and result in stark differences in 

procedures and protections afforded private parties (ER124-39, ¶¶ 6, 30, 32, 35). 

The Complaint further challenged the impermissible dual-layer for-cause removal 

protections afforded the FTC ALJ in violation of Article II (ER149-50, Counts 1-2). 
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In response, after hours the same day, the FTC filed its administrative enforcement 

action, FTC Docket 9389, challenging the Vievu acquisition as anticompetitive.2    

Axon moved for a preliminary injunction in the district court to enjoin the 

administrative proceedings pending resolution of Axon’s constitutional claims 

(Doc.15). The FTC opposed the motion solely on jurisdictional grounds (Doc.19). 

Following oral argument limited to its jurisdiction (ER37-92), the district court 

dismissed Axon’s Complaint, without prejudice, for lack of subject matter 

jurisdiction, and denied the preliminary injunction motion as moot (ER4, 33). Axon 

promptly appealed (ER1). 

This Court granted Axon’s motion for expedited appeal (Dkt.12). Oral 

argument was heard in July 2020 by Ninth Circuit Judges Lee and Bumatay, and 

Senior Judge Siler of the Sixth Circuit sitting by designation (Dkt.32). On October 

2, the Court granted Axon’s emergency motion to stay the administrative trial set to 

begin October 13, to maintain the status quo pending resolution of the appeal 

(Dkt.40). On January 28, 2021, the Court issued its 2-1 decision affirming the district 

 
2 Axon’s Complaint also included a merits-based declaratory judgment claim that 
the Vievu acquisition did not violate antitrust laws (ER150-51). After the FTC filed 
its administrative case separately challenging the antitrust merits, Axon agreed its 
federal merits claim should be severed and dismissed (ER38-41). Public versions of 
the parties’ pleadings in the administrative case may be found at 
https://www.ftc.gov/enforcement/cases-proceedings/1810162/axonvievu-matter. 
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court’s dismissal with Judge Lee writing for the majority and Judge Bumatay 

dissenting (Dkt.42-1). 

The majority agreed “Axon’s argument makes sense from a policy 

perspective: it seems odd to force a party to raise constitutional challenges before an 

agency that cannot decide them,” and stated that “if we were writing on a clean slate, 

we would agree with the dissent.” Add.1183-84. The panel felt constrained, 

however, by a misreading of Free Enterprise and essentially invited the Supreme 

Court to “clarify and extend the holding of Free Enterprise to include any 

constitutional challenge to any agency’s structure, procedure, or existence.” 

Add.1185. That invitation was unnecessary. Properly construed, Free Enterprise 

already compels this result. 

ARGUMENT 

I. THE PANEL DECISION CONFLICTS WITH CONTROLLING 
SUPREME COURT PRECEDENT—THE UNANIMOUS FREE 
ENTERPRISE JURISDICTIONAL DECISION. 

 Congress has granted federal district courts original jurisdiction over “all 

civil actions” arising under the U.S. Constitution. 28 U.S.C. § 1331 The panel held, 

however, that Congress impliedly stripped district courts of jurisdiction over 

constitutional challenges to FTC enforcement actions when it adopted 15 U.S.C. 

§ 45(c), which allows a party to petition for appellate review only of a Commission 

cease-and-desist order. Even though the statute is silent regarding the rights of 
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parties like Axon who are aggrieved by ongoing, unconstitutional FTC 

investigations or proceedings, the panel held it was “fairly discernible” that Congress 

intended to preclude district court jurisdiction over all such claims. Add.1180. 

 This ruling conflicts with Free Enterprise, which unanimously held that a 

review statute—“almost identical” to § 45 here (Add.1180)—does not expressly or 

implicitly limit a district court’s federal question jurisdiction over structural 

constitutional claims or otherwise provide “an exclusive route to review.” 561 U.S. 

at 489. Indeed, the Supreme Court held that a presumption against jurisdiction-

stripping exists if claims do not fall within the agency’s competence or expertise, are 

“collateral” to the subject matter of the enforcement action, and preclusion would 

deny meaningful judicial review. Id. All three factors weigh against jurisdiction-

stripping here. Add.1195-97 (dissent). 

 Free Enterprise is indistinguishable and controlling.  The accounting firm 

there and Axon here each brought structural constitutional challenges to the Board 

and ALJ respectively, based on an impermissible dual-layer of insulation from 

Presidential accountability. The Supreme Court found (and the majority here agreed) 

that such a challenge was “outside the Commission’s competence and expertise.” Id. 

at 491; Add.1186-88. Axon “objects to the [ALJ’s] existence” as an unconstitutional 

infringement on the President’s removal powers, just as the Free Enterprise 

plaintiffs objected to the Board’s very “existence.” 561 U.S. at 490. In both cases, 
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the regulatory body had “beg[un] a formal investigation”—the Board into the firm’s 

accounting practices and the FTC into Axon’s methods of competition—but neither 

had initiated an enforcement proceeding at the time of the federal court filing. Id. at 

487. Moreover, neither case challenged a Commission order or action reviewable 

under the agency’s statutory review scheme. Id. at 490 (review statute “provides 

only for judicial review of Commission action, and not every Board [or FTC] action 

is encapsulated in a final order”). 

A. The Panel Sets Dangerous Precedent By Rejecting “Here-And-
Now” Constitutional Injury and Requiring “Dire Risk.”   

 
As the Supreme Court held in Free Enterprise and reemphasized just last term 

in Seila Law, a party “sustain[s] injury” from an executive act that allegedly exceeds 

the official’s authority. 140 S. Ct. at 2196; see also Id. (finding petitioner suffered “a 

concrete injury” when compelled to comply with CID during CFPB’s investigation).3 

The Constitution’s structural provisions “protect[ ] the liberty of all persons” by 

ensuring no government entity acts “in excess of [its] delegated governmental 

power.” Bond v. U.S., 564 U.S. 211, 222 (2011). Thus, when an agency violates this 

 
3 Axon was not required to defy the CID and incur a “bet-the-farm” sanction before 
challenging the FTC’s investigational authority over it. Free Enterprise, 561 U.S. at 
490 (party not required to take violative action before “testing the validity of the 
law”); Add.1195-96 (dissent recognizing constitutional harm “regardless of whether 
a sanction is levied by the agency”). To be sure, Axon, whose customers are law 
enforcement agencies, was in no position to defy a federal subpoena. 
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principle, “liberty is at stake,” id., and it “create[s] a ‘here-and-now’ injury.” Free 

Enterprise, 561 U.S. at 513; see also Seila Law, 140 S. Ct. at 2196 (“[W]hen [a 

tenure protection] provision violates the separation of powers it inflicts a ‘here-and-

now’ injury on affected third parties that can be remedied by a court.”) (emphasis 

added); see also Add.1195-96 (dissent). Accordingly, the majority’s conclusion that 

“Axon has not suffered any cognizable harm” (Add.1177) conflicts with substantial 

Supreme Court authority. 4 

Further, the panel’s suggestion that Axon must face a “dire risk” before pre-

enforcement relief is justified (Add.1183), sets a dangerous precedent that extends 

far beyond this case and the FTC. Whenever “liberty is at stake,” the risk is dire. And 

even beyond violations of the Constitution’s structure, any constitutional harm is 

sufficiently “dire” if more than de minimis. See Thunder Basin, 510 U.S. at 219-20 

(Scalia, J., concurring) (presuming Court’s opinion viewed harm as de minimis, 

“since I know of no doctrine which lets stand unconstitutional injury that is more 

than de minimis but short of some other criterion of gravity”). Axon’s constitutional 

injury is far from de minimis: As the Framers recognized, “structural protections 

 
4 This case is not governed by FTC v. Standard Oil Co., 449 U.S. 232, 244 (1980), 
which involved no constitutional claim or injury at all. To be sure, the burden and 
expense of resisting FTC overreach is extreme. But Axon has never claimed these 
burdens alone as its injury. It has asserted distinct harm from being subjected to an 
unconstitutional process with an unconstitutional presiding officer that simply 
cannot be remedied after-the-fact. 
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against abuse of power [are] critical to preserving liberty.” Free Enterprise, 561 U.S. 

at 501.       

B. Delayed Review Is Neither Meaningful Nor Guaranteed.

No Supreme Court decision has ranked meaningful judicial review above the 

other Thunder Basin factors as the end-all-be-all for jurisdiction-stripping. Add.1181 

(citing only out-of-circuit cases for notion that meaningful judicial review is “the 

most critical thread in the case law”). Indeed, Free Enterprise states at the outset 

that it is where procedures are “designed to permit agency expertise to be brought to 

bear on particular problems” that they “are to be exclusive.”  5 561 U.S. at 489 

(emphasis added); see also Elgin v. Dep’t of Treasury, 567 U.S. 1, 26 (2012) (Alito, 

J., dissenting) (emphasizing “agency expertise” and “wholly collateral” inquiries as 

“two important factors” that can “considerably reduce[ ]” any interest in unified 

administrative review). But after expressly finding that Axon’s constitutional claims 

“do not turn on the antitrust merits” and that the FTC “lacks expertise” to decide 

them, the panel concluded it “is enough” under Supreme Court precedent that Axon 

“can present its constitutional claims to this court after the conclusion of the FTC 

enforcement proceedings.” Add.1183, 1187. The panel thereby excised completely 

two of the three Thunder Basin factors. 

5 Clearly, Congress never intended to channel antitrust enforcement powers 
exclusively to the FTC, which undisputedly shares such jurisdiction with DOJ, state 
attorneys general, and private parties. 
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In any event, there is no “guaranteed” judicial review here, as the majority 

acknowledges Free Enterprise requires. Add.1184; see also Add.1193 n.4 (dissent). 

Axon’s pre-enforcement clearance-process claim is a classic example of an 

unconstitutional agency investigation that “may never see the light of day” because 

not all agency action is “encapsulated” in an appealable cease-and-desist order, id., 

which is why this claim is one of first impression in any federal court.6 Despite being 

subjected to a “here-and-now” injury, there is no administrative right of appeal when 

the FTC investigates but does not file an enforcement action, or the party settles or 

wins on the antitrust merits. Add.1192-93 (dissent). In all of these circumstances, 

there is real constitutional harm but no avenue for Article III redress. And without 

district court jurisdiction to resolve Axon’s constitutional claims as threshold 

matters, no after-the-fact appeal can remedy the pre-review harm. Once subjected to 

a full-blown trial before an unconstitutional officer, there is no remedy and 

 
6 Axon also has no opportunity to develop a factual record on the clearance claim, 
as the FTC deemed it “irrelevant” in the administrative case and denied all discovery 
(and FOIA requests) in an effort to maintain the secrecy of this process. And because 
there are no public facts for an appellate court to take judicial notice of, parties have 
little ability to make the materiality showing under § 45(c) necessary for remand for 
“additional evidence.” Add.1183 & n.6. 
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accordingly there is no meaningful review. The constitutional violation is the harm, 

and the process is the penalty.7 

The government admitted as much in its recent brief opposing certiorari in 

Gibson v. SEC (No. 20-276). The Solicitor General argued Gibson would be a 

“suboptimal vehicle” for considering the same jurisdiction question presented here 

because “the proceedings before the ALJ have already occurred” such that, “[a]t 

this point, petitioner’s request to enjoin the ALJ proceedings is moot, and it is 

unclear what alternative relief” is available (Dec. 2020 SG Br.12-13, emphasis 

added). The government then posited that Axon’s appeal here and Cochran’s Fifth 

Circuit’s appeal being reheard en banc, “present better vehicles” precisely because 

these plaintiffs have not yet had their evidentiary hearings due to appellate stays. 

(Id.). 

Accordingly, Axon’s here-and-now constitutional injury simply cannot be 

“remedied” after-the-fact on appeal and any notion of meaningful review is illusory. 

 
7 The majority’s suggestion that an appellate remand for a complete “do-over” of the 
administrative trial is somehow an “appropriate remedy,” citing the Supreme Court’s 
remand in Lucia, is incorrect. Add.1182 n.5. Because the administrative hearing had 
already occurred in Lucia, a remand for adjudication before a properly appointed 
official was the best the Court could do. 138 S. Ct. at 2055. That does not mean the 
constitutional harm previously sustained was erased. This Court has the opportunity 
to prevent the harm, including years-long rounds of administrative/appellate 
“pinball.” See Elgin, 567 U.S. at 33-34 (Alito, J. dissenting).  
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If the constitutional violations are allowed to proceed in the first instance, the injury 

is permanent and irreversible before it ever reaches an Article III court.   

II. THE MAJORITY’S CONSTRUCTION OF THE “WHOLLY 
COLLATERAL” FACTOR CONFLICTS WITH WELL-
ESTABLISHED PRECEDENT OF BOTH THE SUPREME COURT 
AND THIS CIRCUIT. 

    
The panel’s choice to construe the “wholly collateral” factor procedurally 

rather than substantively conflicts with well-established precedent of the Supreme 

Court and this Circuit and cannot stand. The majority notes “two competing ways” 

to consider the second Thunder Basin factor—substantive vs. procedural 

entanglement with the administrative merits. Add.1185. Noting that this factor is 

“cloaked in ambiguity” and that Axon’s constitutional claims “are arguably ‘wholly 

collateral’ to the enforcement proceedings” and present a “close call,” the panel 

adopted the procedural route. Based solely on Axon’s request for district court 

injunctive relief against the FTC administrative proceedings, the panel found the 

claims are the “vehicle by which” Axon “seeks to prevail at the agency level,” and 

thus are not wholly collateral to the review scheme. Add.1185-86. 

This ruling flies in the face of established Supreme Court practice “to sustain 

the jurisdiction of federal courts to issue injunctions to protect rights safeguarded by 

the Constitution,” Free Enterprise, 561 U.S. at 491 n.2 (quoting Bell v. Hood, 327 

U.S. 678, 684 (1946)), and the Court’s long-standing recognition that injunctive 

relief is the “proper means for preventing entities from acting unconstitutionally,” 
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id. (quoting Corr. Servs. Corp. v. Malesko, 534 U.S. 61, 74 (2001)). Accordingly, 

construing Axon’s request for injunctive relief against it, thereby delaying resolution 

of the ALJ’s authority to preside until after he has acted unconstitutionally, 

contravenes Supreme Court law. 

Moreover, the panel’s procedural construction of the “wholly collateral” 

factor effectively bars all district court jurisdiction of constitutional challenges to 

agency enforcement power, making it an issue of exceptional importance for en banc 

review. 

A. The Jurisdictional Distinguisher In the Supreme Court “Trilogy” 
Is Merits-Based—Not Procedural—Entanglement. 

  
 This Court has never before analyzed or attempted to harmonize the Supreme 

Court’s so-called “trilogy” of jurisdiction-stripping cases, and the panel’s decision 

is far from a model of clarity for such critical standard-setting.  A clear rule on 

merits-based entanglement is required, as articulated by Judge Bumatay: district 

courts retain jurisdiction over “challenges to an agency’s structure, procedures, or 

existence, rather than to an agency’s adjudication of the merits on an individual 

case.” Add.1191.    

The jurisdictional holdings in Thunder Basin and Elgin were, at bottom, 

merits-based. Both cases involved constitutional claims that were inextricably 

intertwined with the administrative merits. “[A]t root,” the due process claim in 

Thunder Basin required interpretation of walk-around rights, arose under the Mine 
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Act, and fell “squarely” within the agency’s “expertise” and “extensive experience” 

in interpreting such rights.8 510 U.S. at 214. Similarly, Elgin involved a “CSRA-

covered employment action brought by CSRA-covered employees requesting relief 

that the CSRA routinely affords,” including reinstatement and backpay. 567 U.S. at 

22. Thus, the equal protection claim was the “vehicle” by which petitioners sought 

to reverse an adverse agency action on the merits. Id. at 22-23 (also noting 

“preliminary” constructive discharge question was “squarely within the MSPB’s 

expertise”).9 Thus, substantive entanglement between the constitutional claims and 

the administrative merits was central to both decisions. 

 In sharp contrast, the panel here expressly found no entanglement with the 

antitrust merits, no threshold questions, and no agency expertise. Add.1186-87. 

Further, it is undisputed that Axon is not challenging any Commission or ALJ 

decision or order and does not seek any remedy under the FTC Act. See Free 

Enterprise, 561 U.S. at 491 (finding petitioners’ “general challenge to the Board is 

 
8 Thunder Basin involved a due process challenge to the review statute itself, not 
constitutional claims wholly separate from the Mine Act. The “big takeaway” 
(Add.1187) from Thunder Basin is therefore entanglement with the agency statute, 
not condoning irreparable constitutional harm. 
 
9 Moreover, express legislative history for both the Mine Act and CSRA states 
Congress’ intent to exclude district court actions (OB25-26 nn.6, 8). Nothing of the 
sort exists for the FTC Act. Nor is there any “floodgate” concern here as the FTC 
has only initiated 36 administrative cases in the last five years combined (OB49). 
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‘collateral’ to any Commission orders or rules from which review might be sought”). 

Indeed, it is undisputed that the clearance process Axon challenges is not codified in 

any statute, rule or regulation; it thus was never contemplated by Congress and falls 

completely outside the FTC Act. 

Accordingly, Axon’s claims align with the broad structural constitutional 

challenges in Free Enterprise over which the Supreme Court had no trouble finding 

district court jurisdiction. And they are easily distinguishable from the claims in 

Thunder Basin and Elgin, neither of which challenged the constitutional authority 

of the administrative tribunal itself or agency procedures framing the system by 

which merits claims are decided.  

B. This Court’s Precedents Consistently Focus On Separation of 
Constitutional Claims From Individual Merits Determinations. 

  
The panel’s procedural ruling also conflicts with significant precedent in this 

Circuit, which consistently focuses the jurisdictional inquiry on whether 

constitutional claims can be substantively separated from individual merits 

determinations. See, e.g., Recinto, 706 F.3d at 1176 (post-Elgin finding FVEC did 

not bar district court jurisdiction over facial equal-protection challenge distinct from 

assessment of individual claimants’ rights to veterans benefits); Latif, 686 F.3d at 

1129 finding no preclusion of district court jurisdiction under Elgin where plaintiffs 

raised “broad constitutional claims” regarding TSA procedures that did “not require 

review of the merits” of individual grievances); Americopters, 441 F.3d at 736 
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(finding district court “residual jurisdiction” when constitutional claim for damages 

is not “inextricably intertwined” with agency order); Mace, 34 F.3d at 856 (finding 

district court jurisdiction over broad challenges to legitimacy of FAA procedures).  

As cogently argued in the dissent, because the “majority posits no 

irreconcilability” between applicable Supreme Court precedent and Mace, it remains 

binding law. Add.1191 & n.1. Accordingly, the rule in this Circuit is that “any 

examination of the constitutionality of [an agency’s power],” rather than the merits 

of an individual action, “should logically take place in the district courts.” Id. 

(quoting Mace, 34 F.3d at 859). It is substantive (not procedural) entanglement with 

the administrative merits that must control the “wholly collateral” inquiry. And in 

all instances, this Court favors a “narrower construction of a jurisdiction-stripping 

provision [ ] over the broader one.” ANA Int’l Inc. v. Way, 393 F.3d 886, 891 (9th 

Cir. 2004).  

CONCLUSION 

For all these reasons, the Court should grant Axon’s Petition for Rehearing 

En Banc.      

 
 
Dated: March 15, 2021   Respectfully submitted, 

 
/s/ Pam Petersen    
Pamela B. Petersen 
AXON ENTERPRISE, INC.  
17800 N. 85th Street 
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